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DINPEST:

1. Reco:d does not support contention that neanin;tul negotiations
. wera not conducted uith ‘protester in cnse uhetc air Fcrce resolved

doubts about ncccptnbtlity of protestar lﬁiuitinl proponul by
including it in competitive range. Ulti-atc rcjaction of
proposal--on bllin ‘of ‘failure to meet tuchnical requirements to
extent that -ajor rhauge or redasign of propoall would be needed—-
is not objtct.tomble ia circumstances wherc Air Force had advised
protester of tochnicll d¢£1c1onc1ar in both written and oral
di-cualion-. protester had three opportunities to revise proposal,
and technical judgments of Aly Force are nor clearly showu to lack
rca.onable basis.

2. Whare racord indicates that Adr Porce had ss fficlnnt Yeasons to
rejac* ptopoual initially found to ke within ccompetitive range--
after deterlininz that pro:sster's responses to written and oral
discussions indicated that major changes in propowal would be
neaded--there was no arbittaty and capricious action towards
protester, and thus there is no baais to support claim for recovery
of proposal preparation costs.

Request for propo-alu (RFP) No. !19528-76-R90198 vas iasueu by the
ﬂe.dquatters Electronic Systeas: Divinion, Hanccoa Air Force Basc, =eeking
the de.ign, fnbricat on and. tnlting of preproduction models of dual-band
radar beacnn LrannpondL.s. ‘with options for up: to 860 production units.
ASC Systau- COrporation (ASC) protests the rejection of its proposal
lublitred thereuuder and requests Lhat it be permitted to rerume
negotiations. Alt.rnativcly, ASC soeks  Tecovery of its proposal prepara-
tion costs, contendins that the; Air.rorce arbitrarily and capriciously
denied it the opportunity, requirld by ‘parcgraph 3-805.3(a) of the Armed
Services Procurement Regulation '(ASFR) (1975 ed.) and 10 U.S.C. § 2304(g)
(1970), to engage in meaningful discussions regarding its proposal.

Award has basn made under the solicitation.

i
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Several propossls weve roeaiv-d undar the RFP and were intpially
cvuluctcd‘by the Source 8.1-ction Evaluation Committes (S8KC). A)
regards ASC's proposal, tha comntraciing officar reportedly deternined
that there was aubstantial doubt whether usr. pot the proz sal was
tithin the competitive range. However, he initially included ASC
therain, because the possibility existed that the ASC proposal had
been initially rated as marginal and unacceptable simply because its
lack of detailed design data did not permit the SSEC to determine
wvhat .was actually being offered. Thus, the contracting officer
decided to conduct negotiations in the hope that ASC could demonstrate
that its proposal had a reascnable chance of being selectead. This
decision was made in view of the direction in ASPR § 3-805.2 that
"When there is doubt as to whether a proposal is within the competitive
rauge, thut doubt shall be resolved by including it."

Accordingly, by letter dated April 20, 1976, ASC was advisad
that:

"1. Your proposal & & % hag been evaluated snd an
initial determinaticn made that it is within tha
competitive range.

"2, Your proposal evidenced de; clencies in some
areas and lack of clarity 1in others. Those aspects
of your proposal are enuuerated in atiachment 1 to
thia letter & % #

& ® ® L] L

4, IXf ycu e]ect to correct’ the deficiency or
doficiencies you)must determine and ,explain, in your
responsa, the impact of correction both in terms

of gains in acceptubility achieved through correc-—
tive gction and the degradation which may occur to
other parts of the proposal, includ:ing risks of
accomplishment, operational usefulness, schedule,
aad cost/price, * # %

"S. Any relponne nr "lack of response in this
matter will have a' budting on yo:r participation
in the competitive procurement.'
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The Afr lﬁrcc' w.port to our Office further notes that
attachmeat No. 1 to the letter iastructed ASC to "provide clarify-

'ing and/or supplemental information regarding * * #'' yariuus arves

of its proposal, and for each arsa sat. forth, when applicable, the
pertinent sections of .the Imstructions for Ptopclll Preparation,

the Statement of Work, the specification, and the ASC proposal.

To a large degres, bro*d, geueral armas vere addreased in the attach-
ment, rather than specific questions regarding sach area, since the
techaical evaluators apparently did not fesl that thay had euough
information to formulate more specific questions.

ASC timely responded to the April.20 letter and attachment by
submitting addit{onal information. This response vas evaluated by
the SSEC and was found to resolve some of the areas of concern.
Bowever, on the whole it was determined to be unsatisfactory due to
lack of compreheusiva design data and analysis. Jeficiencies were
found to still exist in those areas relating to untenna design, antenna
ripple effact, and rezeiver and -chanical design, 1nc1ud1ns signal—-to-
noise and othnr rCQuircnnntu.

It 1. further reno'lad that hy letter of May 11.!1976, ASC and
tha othet offerors vhoae proponaln wore within the competitive range

-yara’ ‘invited to parrxcipatu in oral discussions: with procurement

officials—in ‘the ciwe of ASC om May 21-nnd£yere requested to re-
spodd“in writing ‘to the attnchcd 11-:- ‘of techaical quoltions and
collentc. At ‘the Hly 21 -ASC. neetins. foval discussions were condi.cted

' resatdins all aapsrtn»of ‘the’ ASC*propoéal .with special .emphasis
jplacdd ‘on ‘those previoully 1dent1£ied ¢ificiencies and areas where

1n£oruntion vas llcking or 1nsdequaf.. At the close of the meeting,
43¢ uulfintornad’ ‘according to the Air Force's account, that if
elaboration relative to ite responses was deemed necessary, the
cintracting mctivity would submit further written rejuests for
information. It is stated that the activity personnel made no
commitment that another request for Information would definitely be

forthcoming.

rollowing the cuupletion of otal di-cuasions with all the
offerora, the SSEC reevaluated each: proponul. taking into considera-
tion the results of the oral discussions and a.review of the siupple-
montal informational submiseions mads. The results were that ASC, as
well as other offerorc. was determined to have submitted a technically
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unacceptable proposal. In ASC's case, this was due to critical
deficiencies and omissions that were felt to still axist. The Air
Force believed that the responses of ASC on tLhe whole indicated a
lack of understznding of the requirements and that they provided.

no assurance that ASC could meet those requirements. Tha contracting
officer reviewed thase findings and tentatively concludeé that ASC
would be unable to correct its proposal deficiencies without making
major chunges in the proposal, that it appeared ASC no longer had
any reasonable chance of being selected for sward, and that the ASC
proposal should therefore be eliminated from the competitive raungs.
Price, while not controlling, was also considered before reaching
this determination.

Notwithstanding this tentative detarifnaélgn, the contracting
officer decided to send aiendment’No. 0003 ‘to the solicitation (a
clarificltion of certain aspects ol the: procureaant found to be
neceasary as a result of the oral dilcullion.) to a11 offerors prior
to making a final competitive range detarnination. ASC responded
to the amendment, but, in the Air Zorce's judgment, did not revise
its proposal so as to corract the deficiencies that existed. ,In
sccordance with ASPR § 3-805.2(a), the contracting officer then advised
ASC, by letter of June 25, 1976, that its proposal was no longer con-
lidered in the competitive range and that no further negotiations
would be conducted with it. The reasons given ASC for the rejection
of its proposal may be summarized as follows: .

1. antenna design will not meet requirements due to ' i
genexration of excassive ripple,

2. receiver design will not meet requiremenita due to
proposed mignal-to-noimse ratio and signal-to-noise
ratio required to meet beacon set probabilicy of
detaction and false alarm rate,

3. beacon set weight will not meet requirements due
to lack of consideration of weight of two receiver/
transmitter modules in proponld weight analysis, and

4. lack of lufficient, comptehensive data or detailed
design analysis data to justify and verify proposed
configuration for dual-band beacon or to permit .
contracting activity to adequately evaluate suitability

to roquirements.
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, ABC argues, as aforamentioned, that it wes treated in a manner
which constituted a denisl of its rizh" as an offeror within tha
couptttttv- ranga to engags in meaningful discussions regarding ite
proposal. Firet, ASC: contaads that the April 20 letter, with its
attachad list of questions, did not identify any areas in which the
ASC propo.al vas deficient. Instead, ASC believes that the contract-
ing activity maxely requasted clarif ying information for the areas
jdeatified. This information was luppliad. ASC believes, In exhaus-
tive detail. !uxther, ASC arguas that the contracting activity was
significintly "persuaded by the thoroughness and competence'' of the
ASC approach, as:illustrated by the failure of the activity &fter
the Aprfl 20 letter t¢ request "further clarification of any portion"
of the ASC proposal addressad in that letter, other than those two
aress dealt with under questions "(c)"--antenna pattern cipple, and
"(g)"——receiver design and employment of TDA's in both bands including
sensitivity, S/N and false slarms, Indeed, ASC contends that "none
of the forty odd original questions. other than the antenna and the
noise, was assigned se reasons for rejecting the Protestor's proposal."

As regirds the first reason for rejection, ASC states that it
never was infocmed that this was a deficiency, and contends, that it
did adequately clarify this area uith exhaustiva dita showiig that
the antenna ripple would not exceed 1.5db, or one-half the activity
upper . limit of 3db, As for the second reason, it is contended that
ASC—?in its clltitying information and during the oral discusliona-—
-dcquataly showed liow much receiver noise would exist (the specification
allegedly, contained'no upper limit on this), how it would be controlled,
and that the rsuultiu; signal-to-noise ratio would be such that the
‘proposed receiver dnaisn would mcet the 0. 99 trangponder response
probability rcquircuent. At no time during’'the oral discussion, ASC
states, did the activity personnel advise ASC that ita proposal was
deficient in this area.

The . third reason for rejaction 1s felt to he the most haréh and
most arbitrary and cspriciouu of all. Cognizant ASC .personnel have
submitted affidavits stating that during the oral negaotiations they
admitited that the weight of the two receiverltranumitter moduleu had
baen left: out of the beacon set waight nnalyu*s. Allegedly, ‘this was
& mere clerical. .error.. The ASC personnel have cated that they offered
to recalculate: the lnttor at that moment. However; they did not,
because Air’ rorce renresentatives stated that the corfection could be
made in Eurninhing written answers to further clarification questions

.vwhich the Air Force was to send. ASC statas that it never received

further questiona from the Afir Force.
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Finally, as regards the inurth reason for rejection, the
sbsence of smuitable/sufficien: data to evaluate the suitability/
acceptability of the proposed dusl-dand beacon configuration, ASC
contendn that this reason '""had nevar bean discuased in any form
wvith the Protastor.”

ASC points it that 1: wvas advised by the April 20 llttlt that
it was within the competitive vange for this procurement. The pro-
tester observes that the "competitive ranga" has baen defined to
include all proposals "which have a reasonable chance of being
selected for award," ASPR § 3-805.2(a), and/or which are not 'so
materially deficient that' they "could not have been made acceptable
through minor revisons or modificatiocus.” 51 Comp. Gen. 431 (1972).
ASC believes that exclusion from the competitive range 1s sancticaed
only where the proposal is 80 deficient that the Government's require-
nents can be satisfied only through a complete revision‘of the cost
and technical proposals, citing 51 id. 431, The inclusion of ASC
within the competitive' range ‘sas ‘thus ‘consiatent, it 1is allaged. yi:h
the fact that ASC was navar. uuviled thlt 1:- proposal contained any
deficiencies (ao opposetetd mat:erl ncrely requiring clarificationm).
The truth of this asocsiuent!cf the situation 18, it is felt, further
buttressed by the Zact that of the four reasons given for rejéction,
two~-those concerning the antenna ripple and the receiver signal-to-
noise ratio--were never listed as deficieicies prior to the rejection,
one~-the weight error regarding. the modulfi--may have been & deficiency
but could have been easily coxrected had tne activity permitted the
requested correction, and the fourth--ingufficient data regarding
configuration~-was never discuased in any form.

. In view of the above, ASC believeu that the failure to conduct
meaningful negotiationa is apparent., Out of tha approximatelg 170
areas involved in formulatins a proposal, only four questionsable
areas existed, and of .those only one may be possibly clnluified as
a deficiency. ASC poinis out that ite originnl proposal Hll net "so
naterially deficient that 1t cuuld not have been made acceptnbl.
through minor revisions or Iodifiﬂationl," th&t ASPR"§' 3u805 3(a)
requireés an offeror to be advised of ooy’ proposal dnfi»ienciea and to
be given a reasonable opportunity to; éorreet auch, and that ‘the
reason for uegotiationl after an offeror is found to be'within the
competitive range is to permit a woaningful dinloguc ‘1leading to anr
upgrading of that prouposal (citing Raytheon - Cq!gggz,“SQ Comp. Gen.

169, 177 (1974), 74-2 CPD 137). Accordingly, ASC belieVves there can
be no doubt that by not parmitting further clarifications and the sub-
nission of a best and final offer the contracting activity was derelict
in itg duty to negotiate meaningfully with ASC.
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Lestly; it: 1s notad that if ASC camnot be given ths opportunity
to rasume nagotistions despites the failure of the activity to conduct
menningful negotistiona, our Office has held that tha Covermment is
wder an obligation to fairly and honestly conaider all bide or offers
submitted to it in response to a solicitation, and if it does not meet
this obligition and instead rejects & bid/offar in an axrbitrary and
capricious manner, the disappointed bidder/offercr is eutitled to recover
ite bid/offer preparation costs. T&H Company, 54 Comp. Gen. 1021 (1975),
75~1 CPD 345. ASC states that its extensiva _coposal preparation effort,
conting between $30,000-35,000, waz wasted by the contracting activity's
failure to reasonably and fairly conduct negotiations. In particular,
by inducing ASC to refrain from'correcting the weight error, by promis-
ing the opportunity to correct it, and then by using that very error
as a justification for propossl rejection, the contracting nctivity
perpetr;ted an action. thzt, it de contnndec, can only be tiérmed as
arbitrary and capriciou-. :Purther, ASC,notoc that of the four circum-
stances, all or some of uhich nay eonltitute proof of arbitrary and
capricioul ‘sction, as outl*ned in Reco Iudultriol, Inc. v. United States,
492.7.2d 1200 (1974)--sutjective bad faith, no reascuable basie for the
a;cncy action, stronger proof is required the “broader the discretion
residing in the official whon. action is contested, and possible effects
of the violation of a statute--nona may be said to bar recovery in this
instance, and each would tend to support a claim for proposel prepara-
tion costs. .

. We'are:not persuaded by - ASC's arsunent-. Initially, regarding the
llle;ntion that "ASC wana./not informed by the April 20 letter that its
proponnl contained deficienciaa, we note that the letter stated: "Your
proposcl ‘evidenced deficiencies in some areas ® # ¥" and "If you elect
to correct the 'deficiendy or deficiéncies * * &." Algo, the language
"provido clurifyins and/or supplemental 1nforuntion" is used, thereby
uug;esting that "supplemental information" is something more than mere

claritying" information. While each area questioned was not designated

“deficient" or "nondc!iciant,“ it is clear that ASC was advise’ that
d.ficienciesgexiutad in Lts proposal. FPurther, where a proposal lacks
sufficient det&il as to how requirements will be met, a request for
additional clmri ‘ication, amplification and discussion may be sufficient
to place the ufferor on notice.that deficiencies exist in its proposal.
See, in this regard, General Exhibits, Inc., B-182669, March 10, 1975,
75-1 CPD 143.
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Next, tha contention that nia of the qucations raised 1a the
April 20 latter, with the exceptions of qu.ltlonl "(e)" and "(g),"
was ever raised again by the eon:tccting activity is incorrecec. A
‘parusal of the April 20 and May 1l letters shows, at minimum, that
various acess were quastioned in both letters: "(b)" in the former
letter and "2," "3," and "4" {in the latter (mechanical dasign);
"(e)" and "5" (AGC); "(h)" and "6" (Band I and II Dalay Time); and
"(k)" and "9" (DTLE Test Program), As regards the)contantion that
none of the original questions, escept "(¢)" and " 8)," vas assigned
as a raason for rejecting the ASC proposal, queltion "(b)" in the
attachment to the April 20 latter tequestad mors 1n10t-ltion d.allns
with the 'Mechanical design iacluding layout aad siie allocation,”
and the May 11 letter also contained various qucstion. regarding
design of the various portions of the beacon. Frow: ‘v reading of
paragraph 2.1 of the ASC proposal, the portion of the proposal
refexenced by question "(b)," this question (and thostie of similar
nature in the May 11 letter) would appear to dovetail neatly into
the fourth reason given for the ASC proposal rejection.

rinully. as regards ASC'- contention or. 1nfcrlncu "that once a
dntermination--nlbcit "1n1:1-1"—-has been -;do to categorize & proposal
ag within the competitive ranpge, the contracting activity must . proceed
with that offeror up to and through the receipt of a btn: and final
offer, we must note that ASC's initial proposal was included within the
competitive range Lecause the Air Force's doubts as to its acceptabiiity
were resolved in ASC's favor. CGConcerning such proposals, we stated in

Operations Research, Iuc., 53 Comp. Gen. 860 (1974), 74-1 CPD 252:

"t A & Accotdin;ly, in thosa situations uhere discis-
sions relating to an smbiguity or omission mske clear
that a proposal should not have been in the competi-
tive range initially, we believe it would be propur to §
drop the proposal from the competitive range without
allowing the submission of a revised proposal.”

Also, we note that while ASC's proposal was rejected prior to the
submission of best and final offers, ASC nevertheless had been given
several oppoertunities to revise ite propo-al bafore it was rejected.

for tha Alr rorce 8 tcchntcal judgnent-. ue -u.t nota that
daterninationu ‘of this kind are,prinatily tht*function of - the, con= | .
tracting dctivity, and the activity's tachnicalylvaluationa will not ! )
be queltioncd by our Offica abaent ‘&’ clcar lhowing that they are without
a reaaonablc basis. Ohio:State’ Univernitz; California'State Universit ’
8-179603, April 4, 1974, 74-1 CPD 169; RAI Regearch Corporation, B-184315,
Pebruary 13, 1976, 76-1 CPD 99. We find mo grounds in this case for
concluding that the technical evaluation of the ASC proposal has been
clearly shown to lack a reasonable basis,
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Section D, "Evaluation Factors Yor Award,” in the golicitation
Genersl Instructions, outlinsed the jysluation criteria that would

. govern in avaluating proposils.
order of their ralative importance.

follows:

"1.1

"1.2

i "1.3

"1,k

All criteria wera listed in the
They were listed, in part, as

Operatisnal/Technical
a. Functional Ferformance
b. Reliability and Maintainability

¢c. Test Plannind/hpproach

‘'d. Technical and Schedule Risk

e. Battery Selection

Cost/Price

% " ® * '
Production/Management

S « " ® *
Logiltic;“

From the record providld our 0ffice, each proposal was evalusted iu
accordance with these criteria,

As regards the evnluation of ASC, the follouing appears to have

oeﬁnﬂd .

‘Concerning the nechanicnl deaisn of the beacon, tha ASC

propoual wvas,. dus to tha factﬁthat ‘the beacon operated on its gide,

Il(b) n

assessed asimost probably offering pooxr stsbility and’poor water-

tisht 1ntegr1ty and ll offering a design:and oi1ientation that would
result in lecondnry bautory ptobluml
ASC was requested to address these problems by answering question
The ASC response was rated as unsntisfuctory.. ,
of many of the componenta was not shown. The final location of ‘each

internal module was. proposed for rhe design phase, and electromagnetic
iutarference problems waere enyisioned: As a result of these conclu-

Hence, by the Anril 20 letter,

The locntion

sions, the design spproach was not considered firm, and sufficient data

and snalysis were adjudged to be lacking.

The questions in the May 1l
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letter put to ASC regarding this area of its proposal resulted im
little chtange in tha svaluation. Ths beacon wss noted not ro be
totally water-tighs, and its on-side orismtation remained the .1ime
with the resulting same high risk assessment and possibility of
poor parformanca, The weight breakdowm was found to be in error
because not all elements 2f the module h:d beoan considered. The
basic assessmont was thus that the mechanical design was risly,
would lead to operational djifficulties, and would vequire a major
design change bafore it would meet the solicitation requirements.
Also, the Air Porce believed that electromagretic interference
problems still existed.

As for the receiver and transmitter design, the evaluation of
the original proposal showed inadequate support for the need to u.e
& two~stage TDA in Band II. Transponder response time was not ade-
quately supported by detailed design data and analysis, and delay
times required clarification snd detailed data. Clarifwing and/or
additional data was requested in the April 20 letter. Sosme of “he
ASC Tesponses to the April 20 queution- were satisfactory and
eliminated the need for additional data. However, the respoanses
to the AGC and receiver design inquiries were regarded as simply
repeating the original proposal's contents and 4& showing a lack of
understanding of the requirements. The ASC response ou delay times
was felt to be inadequate because it addressed only nowinal delays
and none of tha other possible variations. Also, no consideration
was given by ASC to variations in signal level, pulse rise time, or
service conditions. Thus, the Air Porce concluded that these areas
involved "high risk." Assessment of ASC's response to the May 11
questions regarding these areas did little to improve its position;
the response to the AGC dasign war considered satisfactory, but the
response to the delay times was s .1 conaidered uncatisfactory.
Sufficient design and technical data were felt to be lacking. The
ASC response on rasdom noise triggering revealed the proposed re-
ceiver design to be noncompliant with the specification to the extent
that correction would entail & major chiangs in the proposed design,

Regnrding the ‘antenna design, the Air Force assessed the original
degign" as unworkable, as not meeting the apecified ripple, and ea
having an excessive quadrature combiner loss. The'quick disconnect
feature was of inadequate design and of high risk. -The ASC responsae
to the April 20 questiona regarding this area was coneidered unsatis-
factory, excep: for the clarification of the quadrnture combiner loss.
Data was felt still to ba lacking on the sacuring oi the antenna to

- 10 -

”f?fﬁ’gf\‘A
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tha h aeon sst, on the operaticn of the proposed thumb wheels under
arctic conditions, and ca the, storsge of the weather proofing boot to
prevent its lose during opcrlt¢on11 usage, The Air Forco belleved
the ripple responsa propored to be inadequate sud of high riek.
Responsas to the May 11 latter did not change the avaluation results,
- The quick disconnect mechanical interface hrl heen modified in dusign
' but was st1ll regarded as unsatisfactory and of high risk. 7he
response to the antenna ripple was rated as unsatisfactory vecauss

it contained unacceptable calculation ¢_rovs. The antenna design

| was assessed as unworkable; the Air Force regarded the ripple
Jdeficiency as such that it could bde cured only bty a major change

in the proposed antenna design.

vt

We believe it -lcar from the racord that throughout the procure-
lnnt certain areas uf the ASC proposal were causing the contracting
activity particular concerv. The weaknesses nqd deficiencies in these
areas created, in the Air Forca's judguent, s high risk that 'ASC's
proposal uould not meet the activity' # aeeds. Critical portione cf
the specification were not corplied with, and cnnplianca required--at
least it so appeared as the ASC pxoposal took’ 3hepe--major vadesign »f .
the {tem ASC was offering. This conclusion, while not immeciately
zpparent from the material in the nriginal pzoposal, became mnre and
more concrete as the ASC proposal evolved.  While tne negoLiations 1id
rasolve sowme problems, they «lso clearly brought out what the:Alr Force
viewed 28 very basic deficiencies that the ASC prorosal contained. It

must de noted that ASC's deficiencies related to the evalvatioan feutor —_
1{sted as most importent in the nrl i.e., Opesational/Technical con-
siderations. .

ASC argues that had cute clarificatica of the proposal been
requested=-and it is believed that the uctivity was under a duty to
make such requesto--ASC would have baen able: 3 finally present en
acceptnble proposal. In thin regard, the alleged failure of the :
activity to permit ASC to' corre'f the beacon set weight is ncted. .

The Air Force report to, cur Office advis:d that’ the 'LSC answer ’ ‘to

quentiou 10 of the May 11 letter,_ccnfirmed by ASC" durins the .oral

negotiatioﬂa, showed the electronic wodule was equal to the specifica-

tion weight lilitntion.\ The Air Force evaluators determined that

the addition of the ueigh: of two receiver/transmitter modules could -
only cause the weight limitation to be exceeded. Thus, the difficulty

* with the proposal would appear to be oot a clerical problem. but

rather a design problem. The Air Force decided that there was no

need to ask for furthe: computations fruam ASC,

- 11 -
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Thcrc'is a factual dispute as to what' ASC was told‘®in the oral
negotiations concerning the "oyerweight" problem. In any event, we
do not bclicvc that the Air Force arbitrarily prevented ASC fron correct—
ing the deficiency in its proposal. ASC had an oppo:tunit; to revise
its. proposal in connection with furnishing its June 23, 1976, Tesponse
to RFP ancndmcnt No. Q0Q3, uherein ASC digcugsed a number of technical
pointa dealt with ir. the amendnent. Even if it is assumed that the
Alr Force did in fact tell ASC that a further‘list of questions would
be forthcoming, we haye difficulty seeing why. ASC did not Tespond to
the weight problem on its own initiatiye, particulnrly since 1t was
ASC's obligarion to demonstrate the acceptability of ite- proposcl
and ‘since ASC had been twice alerted (in the Hay 11 letter and the
May 2] ural negotiations) to the fact that a ucight problem existed.
These observationg would apply with aven grcntcr ‘force 1f correction
of the weight problem vas a ‘aimple clerical matter, as ASC alleges.
Also, we are inclined 'towards the view that notwithstanding this ques-
tion, the othar ASC daficiencies established sufficlent grounds to
jJustify rejection of the proposal.

In sum, the Air Porce coaductcd both wtittcn cnd oral discusaionu
and gave ASC three opporcunities to;rcviuc its proponal. It must be
noted that what will comatitute uncningful negotictionsldiccusniona is
a matter of judgment that ie primarily for determination.by the procur-
ing activity in light of all the circumstances of the particular procurae-
nent and the requirement for competitive ncgotictions.o 53 Comp. Gen. 240
(1973). Also, we have held that a prcposal may be. excluded from the
competitive range where informational and other dcficiencies préclude
the upgrading of the proposal to an acceptable level without majorx
revisions. 52 Comp. Cen. 865 (1973). See, also, Julie Resmearch Labora-
tories, Inc., 55 Comp. Gen. 374 (1975), 75-2 CPD 232, where the rejuc-
tion of a proposal found initially to be within the conpetitivu range
was unobjectionable because major revisions would have been required
to make the proposal acceptable. In view of these guidelines and all
the facts of this case, we do not believe the procuring activity's
actions were unreasonable or cbjectignable,

In view of the foregoing, the protest is denied. Since we have
concluded that sufficient reasons existed to permit the rejection of
the ASC propousal, it would logically follow th.it there was no arbitrary
or capricious action toward tha protester, and, thus, that theze is
no basis to support the yecoyery of ita proposal preparatimm coats.

Deputy Comptroller &1141(‘“ -

of the United States
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